Notice of Appeal to the Ontario Land Tribunal
With Respect to Tay Valley Township By-Law No. 2023-017
to Amend Section 3.4 of Zoning By-Law No. 121-02
Filed by
Little Silver and Rainbow Lakes Property Owners’ Association
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Little Silver and Rainbow Lakes POA TVT No. 2023-017 $3.4 No.121-02

1 Introduction

On 28 March 2023 Tay Valley Township (“Township”) passed Zoning By-Law No. 2023-
017 Amendment to Comprehensive By-Law No. 02-121Section 3.4 Wording Clarification
(“By-Law Amendment”).

The Appellants herein appeal the By-Law Amendment.

The Appellants put forth numerous grounds of appeal.

2 Effect of the By-Law Amendment

1.

The effect of this Amendment forces full time and seasonal residents living on certain
defined public Township roads to sign a contract (“Road Access Agreement”, “RAA”)
with the Township that obliges the resident to insure a public road and register the
contract on title as a condition precedent to obtaining a building permit or even just for
“using” their property.

Further, the effects of the RAA are such that it results in poor land use planning going
beyond the unlawfulness of the RAA itself.

3 Grounds of Appeal

The By-Law Amendment imposing the RAA:

1.

Violates the Planning Act as being ultra vires as there is no authority in the Planning Act
to permit the Township to force a resident to insure a public road and have it registered
on title as a condition precedent to “using” or “building” with or without a permit.

Violates the notice provisions in the Planning Act 34(12), (13) and O.Reg 545/05 pre-
passing of this Amendment. Did not mention the effect of requiring an RAA.

Violates the notice provisions in the Planning Act 34(18) and O.Reg 545/06 post-passing
of this Amendment. Again, the notice did not mention the effect of requiring an RAA.

Violates the Provincial Policy Statement.

Violates the Township’s Official Plan.
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4 Facts

10.

In 2002 the newly amalgamated Tay Valley Township passed a new Zoning By-Law
which, inter alia, prevented new development of vacant lots on “Unimproved Roads”
while confirming the historical rights of property owners on such roads.

In 2009 the Township amended the By-Law to allow for vacant lots on “Unimproved
Roads” to be developed, subject to owners signing a contract called the Road Access
Agreement (“RAA”) See Schedule A (“Sample RAA”) for the current version of the RAA.

Note that the adjective “Private” used in the RAA is a misnomer. These are public roads,
accessible to and freely used by the public. They are owned by the Township.

The RAA required those affected property owners to insure a public road and register
the contract on title. Only then would the owner be permitted to ‘use’ or build.

The RAA has been revised several times since its introduction in 2009, in all cases
increasing the scope of its requirements. None of these revisions was ever brought to
the Township Council for review or approval.

In 2019, understanding the illegality of many of the RAA’s provisions and their effect in
preventing development, the Township Council voted to do away with RAAs and
instructed staff not to require RAAs anymore as a requirement for building permits to be
issued on those certain roads. See Schedule B (“Motion to Rescind RAAs”).

The Council in 2019 directed staff to not only stop requiring unlawful RAAs but it also
directed staff to revise the Zoning By-Law accordingly, i.e., amend the Zoning By-Law by
deleting said requirement.

Oddly, instead of implementing the 2019 Council resolution, which required staff to do
away with RAAs and amend the Zoning By-Law accordingly, staff drafted this new By-
Law Amendment to expand the requirement for unlawful RAAs.

Under the guise of changing definitions and using misleading terminology such as
“minor wording clarification” which is the Township’s description of the purpose of the
Amendment, the Township has hugely expanded the requirement for RAAs while trying
to disguise this from the public by maintaining that the amendment merely maintains
the “status quo”. See Schedule C (“Notice of Passing Zoning By-Law”).

Interestingly, the Township never, anywhere, outlines the effect of the Amendment. Not
anywhere.
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11. In actuality, the Township expressly says the Amendment is for “wording clarification”
only; yet does not explain, anywhere, that they are really reinforcing the requirement of
residents to sign an RAA, insure a public road and register the RAA contract on title.

12. Further, the wording of the Amendment makes clear the effect is such that the
Amendment rescinds the previous Council decision which stopped the RAA
requirement, yet the Township did not tell anyone via the statutory Notice provisions
that they were implementing the RAAs again by way of this Amendment. See Schedule
D (“Wording of the By-Law Amendment”): Section 3.

13. Viewed together, all these facts point to a very suspect use of the Planning Act.
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5 Details of Appeal Grounds

5.1

1.

5.2

4.

Ultra Vires the Planning Act:

The By-Law Amendment implements the need for certain residents to enter into an RAA
contract before building permits will be issued.

This violates the Planning Act as being ultra vires as there is no authority in the Planning
Act that gives the Township the legal authorization to demand a resident insure a public
road before granting that resident a building permit. Or even ‘use’ or ‘build” when a
permit is not needed. This is an abuse of power and unlawful.

The Township cannot use any of its statutory powers to contract unders. 8,9, 10 or 11
of the Municipal Act, which gives it the power to enter into contracts such as accounting

services, to pass this By-Law Amendment.

The Township, under the guise of a supposed Zoning By-Law Amendment under the
Planning Act, cannot do so by way of its contractual power under the Municipal Act.

The Township is trying to use its ability to contract under the Municipal Act to amend
their Zoning By-Law under the Planning Act. This is an improper purpose.

It is doubtful that the Township even has the right to impose this type of condition
precedent on building permits under the Municipal Act.

Violates Notice Provisions in the Planning Act 34(12), (13)
and O.Reg 545/05, pre-passing of this Amendment

The published notice of the By-Law Amendment did not contain the text of the
Amendment or a clear explanation of its intent or effect.

Details were not published until almost a week before the Public Meeting.
Over 50 written and 17 verbal comments in opposition to the Amendment were made
by the public but were criticized for not addressing the wording of the Amendment and

were ignored on all matters of substance.

It was mispresented as a “minor clarification”, which it is certainly not.
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53

No attempt was made to notify by direct contact the 300 or so property owners on 21
roads in 9 subdivisions and in all three Township Wards that would be affected by the
change.

Did not mention that an RAA would become mandatory without exception for all
properties on Unassumed Roads even if no building permit was applied for. Property
owners can no longer “use”, visit or enjoy their property without an RAA.

Violates Notice Provisions in the Planning Act 34(18)
and O.Reg 545/06 post-passing of this Amendment
All the same objections as Section 5.2 apply.
It still made no mention of the re-introduction of the RAA requirement.

In addition, the wording of the By-Law Amendment placed before Council was changed
significantly from that discussed at the Public Meeting. See Schedule D.

The Township further misstates the purpose. This is not to “clarify” wording but to
impose an RAA on all “use” and “building” on any property on a Public Unassumed Road
even if no building permit was applied for, and revoking all previous exemptions that
governed the vast majority of the affected properties.

No explanation of the “effect” of written and oral submissions made in opposition had
on the decision was provided.

The only change that was apparently made to the By-Law as a result of the submissions
was to add a new clause rescinding all relevant prior resolutions and By-Laws. One of
these resolved to remove the RAA completely. See Schedule D. The impact of this
change has not been presented and its implications are unclear.

5.4 Violates the Provincial Policy Statement.

This Amendment does not conform with the Policy Statement goals of the Provincial
Government which include: Increasing housing; Supporting jobs; Reducing red tape.

1.

It does not increase housing since there is considerable reluctance on the part of
property owners to accept the terms of the Road Access Agreement (RAA) which,
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contrary to the view of the Township, is an integral part of this Amendment. Individuals
should not be required to insure a public road, assume all of the Township’s historical
and future liabilities for this road, and register that requirement on title in order to
obtain a building permit.

2. Notwithstanding the Township trying to suggest otherwise by using misleading wording,
the RAA forms the underlying basis of the Amendment and while the Township
considers it a separate contract and not part of land use planning or this Zoning By-Law,
it binds the owners of the property and their successors in title and thus does form part
of land use planning. The Township itself cannot say the RAA is not part of land use
planning yet pass an Amendment to the Zoning By-Law under the authority of the
Planning Act. The Township cannot have it both ways.

3. Since property owners are reluctant to submit applications for building permits under
such circumstances, then this Amendment reduces the work available for contractors,
hence does not support jobs.

4. The Amendment increases the amount of red tape required to obtain a building permit
since a contract for an RAA now must be in place before the Township will issue a
building permit, enforcing formation of an incorporated road association with attendant
costs and bureaucratic overhead.

5. Itis clear that the Amendment does nothing to contribute to the overarching goals of
the Provincial Policy Statement 2020. Its effect is entirely negative. Less housing, fewer
jobs, and increased red tape.

5.5 Violates the Township’s Official Plan.

The Amendment to the Zoning By-Law does not conform with the Official Plan 2016 of the
Township in two significant areas:

5.5.1 Section 2.8.2 Home Based Businesses.

These are recognized to “play an important function in the provision of local
employment opportunities”. They may require the construction of ancillary buildings
or adaptation to the main residential use, and therefore will require permission to
“build”. Such use aligns with the Provincial Policy Statement and should be
encouraged. The imposition of increased red tape and financial burden of the RAA
onto the issuance of such building permits does not comply with this section of the
Official Plan.
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5.5.2

This section is unchanged in the OP 2022 version (awaiting Lanark County approval)
but becomes Section 2.2.1.1.

Section 2.10 Conversion to Principal Use

This is permitted under the Official Plan and has been carried out for a number of
properties in the areas affected by the Amendment. Such conversions align with the
Provincial Policy Statement and should be encouraged.

Section 2.10.2(e) requires:

“The execution and registration of an agreement wherein the dwelling owner
acknowledges that the Township will not provide any services such as snow plowing
or road maintenance as a consequence of the conversion of the dwelling to principal
or permanent use and, further, that the Township shall be held harmless for damages
suffered by the dwelling owner as a result of road inadequacy.”

Such an agreement may be considered reasonable and would appear on the Site Plan
Approval Agreements (SPA) registered on title. However, there is no discussion or
obligation in the SPA to obtain an RAA.

The Amendment, however, imposes a different and unspecified “Road Access
Agreement” (RAA) which is not authorised by the Official Plan. The terms of this RAA
are considered to be onerous and go far beyond the terms of Section 2.10.2(e).

This Section is unchanged in the OP 2022 version but becomes Section 2.2.10.2(e)

5.6 Conclusion

The By-Law Amendment imposes an onerous Road Access Agreement which has no basis in the
Provincial Policy Statement, the Planning Act or the Official Plan as part of land use planning.
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6 Relief Sought
1. That this By-Law Amendment 2023-017 is repealed.
2. That the “Road Access Agreement” is removed as a requirement for “use” or “erection
of a building or structure”, whether or not a building permit is required for any such

building or structure.

3. That all “Road Access Agreements” entered into by property owners on unassumed
roads are cancelled.

4. That such property owners are compensated for any expense they may have incurred as
part of those contracts including, without limiting the generality of the foregoing:

(a) The preparation and registration of each RAA;

(b) The preparation and registration of the documentation required to remove the
RAA from the title of each lot owner; and

(c) Allinsurance premiums paid by each lot owner pursuant to the terms of an
RAA.
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7 Schedule A: Sample RAA — Key Clauses

These are the salient points of a sample RAA that the Township required certain
residents to sign and register on title before a building permit would be issued.

The persistent use of the adjective “Private” in this agreement is a misnomer and
misleading. All parties, including the Township, agree that the roads in question are
owned by the Township and are public roads.

The full text may be found here:

https://www.tayvalleytwp.ca/en/living-here/resources/Roads/Template---Road-Access-
Agreement---Use-of-Private-Unassumed-Road-(2022).pdf

The clauses of concern in this Agreement are below. The more eqregious terms are
highlighted.

1. THAT the Owner agrees:

a) THAT, the Owner acknowledges that the Private Unassumed Road has not been brought
up to municipal standards and has not been assumed by the Township.

b) THAT, the Owner acknowledges that municipal services such as snow removal and road
maintenance of the Private Unassumed Road shall not be provided by the Township and
that some public services such as garbage removal, school bussing and some emergency
services may be severely restricted.

c) THAT, the Owner reimburse the Township the cost to supply and install appropriate
signage indicating that the Private Unassumed Road is not maintained by the Township and
to use at your own risk, OR the Owner is to provide evidence that such sign already exists.

d) THAT, if such sign is ever removed, it must be immediately replaced.

e) THAT, the Owner provide and keep in force during the term of this agreement,
Commercial General Liability Insurance as required by the Township’ insurer which shall
include but not be limited to the following:

« A limit of liability of not less than $5,000,000 per occurrence;

» The Township shall be named as an additional insured;

* The Policy shall contain a provision for cross liability;

» Non-owned automobile coverage with a limit of at least $5,000,000 including

contractual non-owned coverage;

» That 30 days prior notice of cancellation of the Policy shall be given in writing to the

Township
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f) THAT, if the local road association has the required insurance coverage as per item e),
the Owner does not have to obtain separate insurance coverage.

g) THAT, the required insurance coverage be received and approved by the Township prior
to the commencement of any work on the said Private Unassumed Road.

h) THAT, the insurance requirements as outlined in item e) and g) above shall also apply to
any third party that undertakes work on behalf of the Owner on the said Private Unassumed
Road.

i) THAT, the Township shall not be responsible for any maintenance, construction or repair
of the said Private Unassumed Road.

J) THAT, any work, other than routine maintenance, to be done on the Private Unassumed
Road shall be itemized and approved by the Township.

k) THAT, any work on the Private Unassumed Road shall be completed in accordance with
the “Private Road Construction Standards” and the “Fire Department Access Route” -
“Access Route Design” Section 3.2.5.6 of the Ontario Building Code, attached hereto as
Schedule “B”.

[) THAT, the Owner must complete any work on the Private Unassumed Road to the
satisfaction of the Public Works Manager and the Fire Chief of the Township. That
notwithstanding that the drawings and plans have been reviewed by the Township, the
Township takes no responsibility for the design or adequacy of the work to be done.

m) THAT NOTHING, in this Agreement obligates the Township to assume the works as a
travelled highway. However, the Township maintains its right to assume ownership of the
improvements at any time without compensation to the Owner.

n) THAT NOTHING, in this Agreement gives the Owner sole use of the subject Private
Unassumed Road or authority to prevent use by the general public.

0) THAT, the Owner hereby indemnifies, protects and saves harmless the Township, its
elected officials, employees and agents, from and against any and all claims, losses,
damages, liabilities, costs and expenses, including legal fees and disbursements, which
may be brought against the Township as a result of the use of the said Private Unassumed
Road, or as a result of any delay in the provision or any failure to provide services or
emergency vehicles to the Property.

p) THAT, in the event of a sale of its interest in the Property, the Owner shall cause, as part
of the sales transaction or assignment, the purchaser, transferee or assignee to enter into a

written road access agreement with the Township on the same terms as this Agreement
and in a form satisfactory to the Township.

[ other clauses about notice not replicated]
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4. ALL COSTS incurred by the Township in connection with the preparation, execution and
registration of this Agreement shall be paid by the Owner.

5. IF THE Owner fails or refuses for any reason to comply with the requirement of this
agreement, the Owner shall be in default and the Township may, jointly or severally on
seven (7) days’ notice require the Owner to remedy the default, failing which the Township
may, jointly or severally without further notice and without prejudice to any other rights and
remedies available to it, do such thing and perform such work as is necessary to rectify the
default and recover the expense incurred in doing it by action or in like manner as municipal
taxes in accordance with the provisions of Section 446 — Orders and Remedial Action, of
the Municipal Act, 2001,as required.

6. THAT THIS AGREEMENT or Notice of this Agreement be registered against the title of
the subject lands described in Schedule “A” attached hereto and shall be binding upon and
ensure to the benefit of the parties hereto and their respective heirs, executors,
administrators, successors and assigns and the Township shall be entitled to enforce the
provisions against the Owner and all subsequent owners of the lands.

These RAA requirements are clearly excessive red tape, a disincentive to development and do
not promote jobs. It is therefore not good land use planning and contravenes the Provincial
Policy Statement.

8 Schedule B: Motion to Rescind RAAs

Township Resolution adopted on 8 November 2019:

“That the Township eliminate the requirement for property owners to enter into a road access
agreement on unassumed subdivision roads in the Township;

And That, Section 3.4 or the Township Zoning By-Law be reviewed and appropriately be
revised.”
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9 Schedule C: Notice of Passing Zoning By-Law.

This is the full text of the notice served after passing of the By-Law.

NOTICE OF PASSING OF ZONING BY-LAW 2023-017
Amendment to Comprehensive Zoning By-Law No. 02-121
Section 3.4 Wording Clarification and definition of “Improved Street”

TAKE NOTICE that the Council of the Corporation of Tay Valley Township passed the
above noted By-Law on the 28th day of March 2023, under Section 34 of the Planning Act,
R.S.0., 1990, Chapter P.13.

AND TAKE NOTICE that any person or public body may appeal to the Ontario Land
Tribunal in respect of the By-Law by filing with the Clerk of Tay Valley Township not later
than the 18th day of April 2023, a notice of appeal setting out the reasons for the appeal
and accompanied by the fee required by the Tribunal.

AND TAKE NOTICE that only individuals, corporations and public bodies may appeal a By-
Law to the Ontario Land Tribunal. A notice of appeal may not be filed by an unincorporated

association or group. However, a notice of appeal may be filed in the name of an individual

who is a member of the association or group on its behalf.

AND TAKE NOTICE that no person or public body shall be added as a party to the hearing
of the appeal unless, before the By-Law was passed, the person or public body made oral
submission at the public meeting or written submissions to the Council or, in the opinion of
the Tribunal, there are reasonable grounds to add the person or public body as a party.

The purpose of the Zoning Amendment is to amend Section 3.4 of the Zoning By-Law to
clarify the wording and to amend the definition of “Improved Street”.

THIS NOTICE GIVEN ON THE 29t DAY OF MARCH 2023.
Amanda Mabo, CAO/Clerk,
Tay Valley Township

(800) 810-0161 or (613) 267-5353
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10 Schedule D: Wording of the By-Law Amendment

BY-LAW NO. 2023-017

A BY-LAW TO AMEND ZONING BY-LAW NO. 2002-121

SECTION 3.4 FRONTAGE ON AN IMPROVED STREET AND DEFINITION OF
IMPROVED STREET AMENDMENT TO COMPREHENSIVE ZONING BYLAW NO. 02-121

WHEREAS, the Planning Act, R.S.0. 1990, Chapter P.13 Section 34 as amended, provides
that the Councils of local municipalities may enact By-Laws regulating the use of land and
the erection, location and use of buildings and structures within the municipality;

AND WHEREAS, By-Law No. 2002-121, as amended, regulates the use of land and the
erection, location and use of buildings and structures within Tay Valley Township;

AND WHEREAS, the Council of the Corporation of Tay Valley Township deems it advisable
to amend By-Law No. 2002-121, as amended, as hereinafter set out;

AND WHEREAS, this By-Law implements the polices and intentions of the Official Plan for
Tay Valley Township;

NOW THEREFORE BE IT RESOLVED THAT, the Council of the Corporation of Tay Valley
Township enacts as follows:

1. GENERAL REGULATIONS
1.1 THAT, Section 3.4 (Frontage on an Improved Street) is hereby amended as follows:

3.4 Frontage on an Improved Street

No lot shall be used, and no building or structure shall be erected, on a lot in any
zone unless such lot has sufficient frontage on an Improved Street to provide
driveway access. Notwithstanding the foregoing, this provision shall not apply to a
non-residential building or structure that is accessory to an agricultural or
conservation use.

dential buil ultural

1.2 That the Definitions section is hereby amended as follows:
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STREET shall mean a public thoroughfare under the jurisdiction of either the
Corporation, the County or the Province of Ontario. This definition does not include a
lane, a private road (private right-of-way) or easement.

e IMPROVED STREET shall mean a street which has been assumed by the
Corporation, the County or the Province and is maintained on a regular, year-
round basis. Notwithstanding the generality of the foregoing, in the
circumstances listed below an Improved Street shall be defined to include:

e a street which is intended to become an Improved Street pursuant to
provisions in, and financial security associated with, a subdivision agreement
that is reqgistered on the title to the lot in a plan of subdivision registered after
December 10, 2002;

e a street that is within a plan of subdivision reqgistered before December 10,
2002, where the street is subject to a Road Access Agreement entered into to
the satisfaction of the Township;

e a private road in a Limited Services Residential zone; and

e a private road in a Seasonal Residential zone.

1.3 THAT, this By-Law shall come into force and effect with the passing thereof, in
accordance with the Planning Act, as amended.

2. ULTRA VIRES
Should any sections of this By-Law, including any section or part of any schedules attached

hereto, be declared by a court of competent jurisdiction to be ultra vires, the remaining
sections shall nevertheless remain valid and binding.

3. BY-LAWS REPEALED
3.1 By-Law No. 2009-018 is hereby repealed.

3.2 All By-Laws or parts thereof and resolutions passed prior to this By-Law which are in
contravention of any terms of this By-Law are hereby rescinded.

4. EFFECTIVE DATE

ENACTED AND PASSED this 28th day of March 2023.

Section 3 was added after the Public Meeting. Emphasis added.
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