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Notice of Objections 
to the proposed bylaw to amend Section 3.4  

of the Township’s Zoning By-law  
prepared by Gordon L Hill  

and delivered to the Clerk of the Township on 
March 27, 2023 

 
 

1 Definitions  
In this Notice of Objections, each of the following terms has the meaning set out beside it:  

 “amending by-law” means the by-law set out in Schedule 1 hereto which the Township will 
consider adopting at a future Council meeting;  

“Municipal Act” means the Municipal Act , 2001 , SO 2001, c 25, as amended from time to 
time;    

“Notice“ means the “Notice of Public Meeting” attached hereto as Schedule 2; 
“O.Reg 545/06” means Ontario Regulation 545/06 made pursuant to the Planning  Act; 
“Planning Act” means the Planning Act RSO 1990, c P.13. as amended from time to time; 
“predecessor Township” means, one of the Township of South Sherbrooke, the Township of 

Bathurst, or the Township of North Burgess, as the context may require; and 
“predecessor townships” means more than one predecessor township. 

“Public Meeting” means the Public Meeting held on March 21, 2023 at 5:30 p.m. in 
accordance with the Notice; 

“RAA” means “the form of Road Access Agreement currently used by the Township, a copy of 
which is attached hereto as Schedule 3; 

“Silvery Lane Agreement” means the Agreement dated June 9, 1980 made between 
Lakeside Living Limited and the former Township of South Sherbrooke and registered 
on title on July 10, 1980 as No 78641.   

“Township” means the Corporation of Tay Valley Township; 
“unassumed subdivision road’ means a road which: 
(a) has been laid out on a plan of subdivision of land within the Township and registered 

before December 10, 2002, and 
(b) has not been assumed by, nor is it maintained by, the Township. 
 

2 Preamble – Facts not in dispute 
(a) The Township was created in 1998 when the former townships of Bathurst, North 

Burgess and South Sherbrooke amalgamated under the name “Township of Bathurst, 
Burgess, Sherbrooke”. The Township was renamed “Tay Valley Township” in 2002. 
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(b) The Township has advised that there are 9 registered plans of subdivision within the 
Township, all of which were registered before 1986 and all of which have unassumed 
subdivision roads, namely: 

Plan 1 - Sherbrooke Drive, Bob’s Lake (Sherbrooke Ward) 
Plan 2 - Killarney Lane, Christie Lake (Bathurst Ward) 
Plan 4 - Sleepy Hollow Road, Pine Ridge Lane, Christie Lake (Bathurst Ward) 
Plan 6 - Little Silver Lake Road, Little Silver Lake (Sherbrooke Ward) 
Plan 9 - Homestead Road, Hamburg Plan, Black Lake (Burgess Ward) 
Plan 21 – 6 named roads, Maberly Pines (Sherbrooke Ward) 
Plan 29 - Rainbow Lane, Rainbow Lane A, Rainbow Lake (Sherbrooke Ward) 
Plan 30 – 5 named roads, Bennett Lake (Bathurst Ward) 
Plan 4259 – Phillip Road, Lake Avenue, Big Rideau Lake (Burgess Ward)  

(c) No unassumed subdivision road in the Township has ever been maintained by the 
Township or a predecessor township. 

(d) The Township claims to be the owner of Silvery Lane, a road which is not located within 
a registered plan of subdivision and which has never been assumed or maintained 
by the Township. No documentation has been provided by the Township to evidence its 
ownership of Silvery Lane. 

(e) As at the date hereof the Township has made available to the public, copies of only 4 
Subdivision Agreements for the 9 subdivisions listed above, namely: 

Plan 6   - Little Silver Lake Road, Little Silver Lake (Sherbrooke Ward) 
Plan 21 - 6 named roads, Maberly Pines (Sherbrooke Ward) 
Plan 29 – Rainbow Lane, Rainbow Lake (Sherbrooke Ward) 
Plan 30 - 5 named roads, Bennett Lake (Bathurst Ward) 

(f) The Township has made available to the public a copy of the Silvery Lane Agreement.  
(g) As at the date hereof the Township has made available to the public, copies of only 7 

plans of subdivision for the 9 subdivisions, namely: 
Plan 1 - Sherbrooke Drive, Bob’s Lake (Sherbrooke Ward) 
Plan 2 - Killarney Lane, Pine Ridge Lane, Christie Lake (Bathurst Ward) 
Plan 9 - Homestead Rd. Hamburg Plan (Burgess Ward) 
Plan 21 - 6 named roads, Maberly Pines (Sherbrooke Ward) 
Plan 29 - Rainbow Lane, Rainbow Lake (Sherbrooke Ward) 
Plan 30 - 5 named roads, Bennett Lake (Bathurst Ward) 
Plan 4259 - Phillip Road, Lake Avenue, Big Rideau Lake (Burgess Ward) 

(h) With the help of third party, I obtained a copy of Plan 4, and provided it to the Township 
on February 15, 2022. Plan 4 has not been made available to the public. 

(i) With the help of third party, I obtained a copy of Plan 27R1943 and provided it to the 
Township on March 21 and again on March 23, 2023. Plan 27R1943 is dated June 26, 
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1980 and was deposited on title on June 26, 1980. Plan 27R1943 shows the size shape 
and location of Silvery Lane. Plan 27R1943 has not been made available to the public. 

 
3 Objections 
3.01 The amending by-law, as drafted, is “ultra vires”, as is the current S 3.4 of the Township’s 

Zoning by-law, because no subsection of Section 34 of the Planning Act authorises the 
prohibitions contained in the amending by-law. 

3.02 The revised definition of “Improved Street” in the amending by-law is inconsistent with 
the existing and unchanged definition of “Street”. The definition of “Street” excludes a 
“private road”. Yet the revised definition of “Improved Street” includes a private road if it 
is situated in either of two specified zones. In the term “Improved Street”, the word 
“Improved” is an adjective modifying the noun “Street”. In what sense is a private road 
which is not a “Street” improved so as to become an “Improved Street”? 

3.03 The description of the “Subject Lands” in the Notice is ambiguous. It purports to include 
“all lots on roads created by Plans of Subdivision registered prior to December 10, 2022” 
and “includes” a list of five, but not all, of the registered plans of subdivision within the 
Township having unassumed subdivision roads. It omits others including: Plan 1, 
Sherbrooke Drive (Bobs Lake); Plan 2- Killarney Lane (Christie Lake); Plan 4 – Sleepy 
Hollow Road and Pine Ridge Lane, McManus Point (Christie Lake); Plan 9 Homestead Road 
(Black Lake). It is unclear whether the amending by-law is intended to be applied to all 
unassumed subdivision roads, or merely in respect of unassumed subdivision roads listed 
in the Notice. However, the Notice makes it quite clear that the lots on Silvery Lane re not 
included in the Subject Land because Silvery Lane was not created by a Plan of 
Subdivision. 
If the amending by-law is intended to apply to all lots on roads created by Plans of 
Subdivision registered prior to December 10, 2022, why are only some subdivisions 
named or described and others omitted? If it is intended to apply only to the subdivisions 
named, why doesn’t it include the others? 

3.04 The Township failed or refused to attach the RAA as a schedule to the amending by-law. 
Not only does Council not have the opportunity to vet and approve or amend the form 
and content of the RAA prior to considering and approving the amending by-law, but it 
also enables staff to make changes to its form and/or content from time to time without 
Council’s knowledge or approval. The form and content of the RAA has changed on more 
than one occasion since the first RAA was executed in May 2009, but the Township has 
not provided evidence that each change, or any change, has been approved by Council. 
The failure to attach the form of the RAA as a schedule to the By-law is not just “not best 
legal practice”, it is “substandard legal practice”. 
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(d) The Township should not/cannot construe from 3 of 9 subdivision agreements that 
all subdivision agreements require all owners of lots on all unassumed subdivision 
roads to be “responsible” for road maintenance.  

(e) The Townships has made no attempt to demonstrate that the title to any of the lots 
on Silvery Lane or in any of the nine subdivisions is subject to a responsibility to 
maintain such roads, 

(f) And most importantly, positive covenants (such as a promise to maintain roads) do 
not run with the land or bind future owners, even if they are registered on title.  

(g) Anecdotally, by email dated February 18, 2023 to me, Reeve Rainer responded as 
follows to a question I had posed to him: “You asked from where the idea of private 
responsibility for private unassumed roads arises. I believe the answer is, from 
historical practice and practicality: as the Township does not maintain such roads…it 
is, as a matter of practicality, up to private interests along those roads to attend to 
their maintenance, lest the roads fall into increasing disrepair and overgrowth.” 
But historical practice and practicality fall far short of “responsibility”. Neither a 
voluntary action, nor often repeated voluntary action, creates a responsibility or 
obligation to continue do that action. 

3.08 This Notice of Objection approves, adopts and includes herewith all comments reasoning, 
issues and arguments made by Gordon L. Hill as set out in the Presentation (V5) made at 
the Public meeting held on March 21, 2003 with respect to the amending by-law, a copy 
of which Presentation is attached hereto as Schedule 4. 

3.09 This Notice of Objection approves, adopts and includes herewith all comments reasoning, 
issues and arguments made in the Executive Summary and Report of the Private 
Unassumed Road Working Group (including all of its Schedules) which was received by 
Council for information at its meeting on September 27, 2022 , a copy of which Executive 
Summary and Report and all related schedules may be viewed on the Townships Website 
at https://www.tayvalleytwp.ca/en/living-here/private-unassumed-roads.aspx#PURWG-
Report-to-Council  

3.10 The wording of the amending by-law was as circulated by the Township on March 9, 
2023, 12 days prior to the public meeting and has been considered by the public. It was 
the expectation of those who attended the public meeting that the amending by-law 
would be the by-law that Councillors would consider adopting. The Form and content of 
the amending bylaw is in reproduced below as Schedule 1.  

 On Friday, March 24 at 2:21 p.m. well after the public meeting was held on March 21, 
2023, the Township introduced a new form of bylaw to be considered by Council at its 
meeting on March 28, 2023. The public did not have an opportunity to comment on this 
By-law at the March 21, 20223 public meeting. The new form of by-law is identical to the 
amending bylaw except that it introduces a new section “3. By-laws Repealed”. The new 
section 3 states: 
 

https://www.tayvalleytwp.ca/en/living-here/private-unassumed-roads.aspx#PURWG-Report-to-Council
https://www.tayvalleytwp.ca/en/living-here/private-unassumed-roads.aspx#PURWG-Report-to-Council
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3. By-laws Repealed  

3.1  By-law 2009-018 is hereby repealed [Note: By law 2009-18 is the by-law passed on 
14 April 2009 which added the following exception in S. 3.4 of the Zoning B-law: 
“A lot on a plan of subdivision registered before December 10, 2002 that has 
frontage on a street that is not an improved street, where the owner has entered 
into a Road Access Agreement to the satisfaction of the Township;] 

3.2 All bylaws or parts thereof and resolutions passed prior to this by-law which are in 
contravention of any terms of this by-law are hereby rescinded. 

3.11 The Township has not provided any explanation to the public as what by-laws or parts 
thereof, or what resolutions, passed prior to this by-law are in contravention of any of the 
terms of this by-law and what the effects the rescission of such by-laws or resolutions 
may have on lot owners.  
  

4.01 Conclusions 
(a) The law is clear that the owner of a lot on an unassumed Township road has no 

obligation or responsibility to maintain such roads, nor does the owner have any 
liability for loss or damage which occurs on such roads, except and to the extent that 
such owner is found to have acted in a negligent manner when undertaking road 
maintenance, or has signed an RAA and agreed (even reluctantly or under duress) to  
assume such liability. 

(b) In the absence of any such responsibility and liability, the RAA should be eliminated 
as directed in Council Resolution #C-2019-11-08. See Schedule 5 attached.  

(c) Since the by-law to be considered by Council at its meeting on March 21, 2023 is 
different from the draft by-law circulated to members of the public on March 24 the 
public had no chance to comment on it. 
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SCHEDULE 1 
 

THE CORPORATION OF TAY VALLEY TOWNSHIP 
______________________________________________________________________ 

 
BY-LAW NO. 2023-0XX 

 
A BY-LAW TO AMEND ZONING BY-LAW NO. 2002-121, AS AMENDED 

 
Section 3.4 Frontage on an Improved Street and Definition of IMPROVED STREET 

Amendment to Comprehensive Zoning Bylaw No. 02-121 
 

 
WHEREAS, the Planning Act, R.S.O. 1990, Chapter P.13 Section 34 as amended, provides 
that the Councils of local municipalities may enact by-laws regulating the use of land and 
the erection, location and use of buildings and structures within the municipality;  
 
AND WHEREAS, By-Law No. 2002-121, as amended, regulates the use of land and the 
erection, location and use of buildings and structures within Tay Valley Township;  
 
AND WHEREAS, the Council of the Corporation of Tay Valley Township deems it advisable 
to amend By-Law No. 2002-121, as amended, as hereinafter set out;  
 
AND WHEREAS, this By-Law implements the polices and intentions of the Official Plan for 
Tay Valley Township;  
 
NOW THEREFORE BE IT RESOLVED THAT, the Council of the Corporation of Tay Valley 
Township enacts as follows:  
 
1. GENERAL REGULATIONS  

    1.1  THAT, Section 3.4 (Frontage on an Improved Street) is hereby amended as 
follows:  

 
3.4 Frontage on an Improved Street  
No lot shall be used, and no building or structure shall be erected, on a lot in any 
zone unless such lot has sufficient frontage on an Improved Street to provide 
driveway access. Notwithstanding the foregoing, this provision shall not apply to 
a non-residential building or structure that is accessory to an agricultural or 
conservation use.  

•  A non-residential building or structure accessory to an agricultural or 
conservation use;  

•  A lot on a registered plan of subdivision and with frontage on a street which will 
become an improved street pursuant to provisions in, and financial security 
associated with, a subdivision agreement that is registered on the title to the lot;  

•  A lot on a plan of subdivision registered before December 10, 2002, that has 
frontage on a street that is not an improved street, where the owner has entered 
into a Road Access Agreement to the satisfaction of the Township;  
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•  A lot located in a Limited Services Residential zone; 
•  A existing seasonal dwelling in a Seasonal Residential zone 

 
 

1.2 That the Definitions section is hereby amended as follows:  
 

STREET shall mean a public thoroughfare under the jurisdiction of either the 
Corporation, the County or the Province of Ontario. This definition does not 
include a lane, a private road (private right-of-way) or easement.  

 
•  IMPROVED STREET shall mean a street which has been assumed by 

the Corporation, the County or the Province and is maintained on a 
regular, year-round basis. Notwithstanding the generality of the 
foregoing, in the circumstances listed below an Improved Street shall 
be defined to include:  

 
•  a street which is intended to become an Improved Street pursuant to 

provisions in, and financial security associated with, a subdivision 
agreement that is registered on the title to the lot in a plan of 
subdivision registered after December 10, 2002;  

 
• a street that is within a plan of subdivision registered before December 

10, 2002, where the street is subject to a Road Access Agreement 
entered into to the satisfaction of the Township;  
 

•  a private road in a Limited Services Residential zone; and  
 
•  a private road in a Seasonal Residential zone.  

 
1.3 THAT, this By-Law shall come into force and effect with the passing thereof, in 
accordance with the Planning Act, as amended.  
 
2. ULTRA VIRES  
Should any sections of this by-law, including any section or part of any schedules 
attached hereto, be declared by a court of competent jurisdiction to be ultra vires, 
the remaining sections shall nevertheless remain valid and binding. 
  
3. EFFECTIVE DATE  
ENACTED AND PASSED this 28th day of March 2023.  

 
 
 
 

_______________________  _________________________  
Rob Rainer, Reeve  Amanda Mabo, Clerk 
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SCHEDULE 2 
 

TAY VALLEY TOWNSHIP  
NOTICE OF PUBLIC MEETING  

CONCERNING PROPOSED ZONING BY-LAW AMENDMENT  
 

Amendment to Comprehensive Zoning By-Law No. 02-121  
Section 3.4 Wording Clarification  

 
TAKE NOTICE that the Council of the Corporation of Tay Valley Township will hold a public meeting at 
5:30 p.m. on Tuesday, March 21st, 2023, in the Council Chambers at the Municipal Office at 217 Harper 
Road to consider the following item:  
 
A proposed amendment to Comprehensive Zoning By-Law No. 02-121, as amended, under the Planning 
Act, R.S.O., 1990, Chapter P.13, Section 34. The purpose of the zoning amendment is to amend Section 
3.4 of the Zoning By-Law to clarify the wording.  
 
ANY PERSON may attend the public meeting and/or make written or verbal representation either in 
support of or in opposition to the above item(s). In the event that you are unable to attend the meeting 
but wish to submit written comments, please attempt to ensure that your comments are delivered to 
the Clerk’s office prior to the date of the meeting.  
 
IF A PERSON OR PUBLIC BODY would otherwise have an ability to appeal the decision of Tay Valley 
Township to the Ontario Land Tribunal but the person or public body does not make oral submissions at 
a public meeting or make written submission to Tay Valley Township before the by-law is passed, the 
person or public body is not entitled to appeal the decision.  
 
IF A PERSON OR PUBLIC BODY does not make oral submissions at a public meeting or make written 
submissions to Tay Valley Township before the by-law is passed, the person or public body may not be 
added as a party to the hearing of an appeal before the Ontario Land Tribunal unless, in the opinion of 
the Tribunal, there are reasonable grounds to do so.  
 
THE SUBJECT LANDS include all lots on roads created by Plans of Subdivision registered prior to 
December 10, 2002, including Maberly Pines, Lakeside Living (Rainbow and Little Silver Lakes), Miners 
Point Road, Bennett Lake Estates, etc.  
 
IF YOU WISH TO BE NOTIFIED of the decision of Tay Valley Township on the proposed zoning by-law 
amendment, you must make a written request to Tay Valley Township.  
 
FOR MORE INFORMATION about this matter, including information about preserving your appeal rights, 
contact the Planning Department during regular business hours from Monday to Friday (613-267-5353); 
email planningassistant@tayvalleytwp.ca  or at the address below.  
 
DATED AT TAY VALLEY TOWNSHIP THIS 17th day of February 2023.  
Amanda Mabo, Clerk  
Tay Valley Township, 217 Harper Road, Perth ON K7H 3C6  
 
 

mailto:planningassistant@tayvalleytwp.ca
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SCHEDULE 3 
 

ROAD ACCESS AGREEMENT  
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Presentation (V5) at Public meeting March 21, 2023 
By Gordon L. Hill 

Amendment to zoning By-law 
 

Thank you Mr.  Chairman and a warm welcome to all Councillors, Members of staff and the many 
member of the public who are here to witness municipal government in action. It will be most 
interesting to see if “in action” is one word or two. 
  
I would like to start with two short, but poignant, quotes: 
 
On page 26 of his 2019 book, “A Republic, If You Can Keep It”, Neil Gorsuch, a Justice of the 
Supreme Court of the United States opines: 
“The United States is a nation established on the idea that government exists to serve the 
people, not the other way around.”   
That would seem to be a sound concept for Canadian federal, provincial and municipal 
governments as well. 
 
Edward Paul Abbey, an American author, essayist, and environmental activist  of  the late 20th 
century is reputed to have authored the quote: 
“A patriot must always be ready to defend his country against his government.” 
There are many patriots here tonight. 
 
Let us begin in earnest.  What is a “private unassumed road”, often referred to a “PUR”?   
The Township’s website defines it as “a road owned by the Township and maintained by a private 
individual, organization, or company rather than by the Township. Since the roads are owned by 
the Township, the general public is allowed to travel on them. However, because they have not 
been assumed by the Township for maintenance purposes the private individual or organization 
is responsible for maintenance.”   
https://www.tayvalleytwp.ca/en/living-here/roads.aspx#Private-Unassumed-Roads  
The last sentence of this definition is crucial to the reason we are here this evening. I am here to 
explain why that last sentence is inaccurate. 
 
The amending by-law not only changes S. 3.4 of the Township’s Zoning By-Law (“the Zoning By-
law”), but also, in section 2 of the Zoning by-law, it changes the definition of “Improved Street” 
(which itself is a sub-definition of “Street”). The definition of “Improved Street” includes a 
reference in the 3rd bullet point to “Road Access Agreement”. Since the Road Access Agreement is 
mentioned in the amending by-law, its effect on Township residents is a relevant and proper 
subject for discussion at tonight’s meeting. 
 

https://en.wikipedia.org/wiki/Americans
https://en.wikipedia.org/wiki/Author
https://en.wikipedia.org/wiki/Essayist
https://en.wikipedia.org/wiki/Anarchist
https://www.tayvalleytwp.ca/en/living-here/roads.aspx#Private-Unassumed-Roads
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The Township’s Road Access Agreement (“RAA”) lies at the very heart of the public’s objection to 
the amending by-law. We know that the RAA has little to do with road maintenance or repair, 
because the RAA does not require owners of lots on PURs to maintain them. It is, in my view and 
that of many members of the public here tonight, that the main purpose of the RAA is to transfer 
any and all liability that the Township may incur as a result of an accident on a PUR from the 
Township to lot owners on such roads by means of the indemnity and insurance requirements in 
the RAA. 
 
It quite clear that the Township has exposure to lability for accidents on PURs. 
Section 44(1) of the Municipal Act requires the Township to keep such roads “in a state of repair 
that is reasonable in the circumstances”.  
Section 44(2) states: “A municipality that defaults in complying with subsection (1) is, subject to 
the Negligence Act, liable for all damages any person sustains because of the default”. 
 
The Township’s position, as I understand it, is this. 
Owners of lots on PURs are currently “responsible to the Township for road maintenance”. A 
number of subdivision agreements say as much. For that reason, there is no need to impose road 
maintenance obligations in the RAA. Furthermore, since owners of lots on PURs are currently 
responsible to the Township for road maintenance, they are currently liable to the Township for 
breach of that responsibility should the Township incur any loss or damage as a result of accidents 
on a PUR, assuming that the condition of the PUR in issue is the cause, or a cause of the accident. 
Consequently, liability is not being transferred from the Township to those who sign RAAs. That 
liability currently exists.   
 
I hope I have understood the Townships’ argument correctly, I shall now set out four reasons why 
the Township’s argument is incorrect. The last of the four reasons is the most important. Those 
four reasons include: 
 

1 The Township is aware of 9 subdivisions with PURs (Plans 1, 2, 4, 6, 9, 21, 29, 30, and 4259). 
The Township also states that Silvery Lane, which is not within a registered plan of 
subdivision, is owned by the Township and confirms that the Township does not maintain it. 
Regrettably, the Township has provided no evidence that it owns Silvery Lane or how it came 
to own it. But let’s overlook that omission for now and assume that Silver Lane is a PUR. 
The Township’s website provides copies of only 4 subdivision agreements for the 9 
subdivisions mentioned above. Those 4 subdivision agreements relate to plans 6, 21, 29 and 
30). The Township’s website also provides a copy of a road maintenance Agreement (not a 
subdivision agreement) relating to Silvery Lane (“the Silvery Lane Agreement”).  It is dated 
June 9, 1980 and was registered on title on July 10, 1980 as No 78641.  
One of the 4 subdivision agreements (Plan 29-Maberly Pines) does NOT impose a 
responsibility on lot owners to maintain PURs. That responsibility lies solely with the 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-n1/latest/rso-1990-c-n1.html
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developer. The other three subdivision agreements purport to impose such responsibility on 
lot owners, as does the Silvery Lane Agreement. 
Silvery Lane is shown on Plan 27R1943 (copy attached) which was “deposited”, under the 
Registry Act on June 26, 1980. It is not a registered plan of subdivision, but it contains a 
graphic or pictorial display of Silvery Lane.  All of the individual lots depicted on Plan 27R1943 
contain 5 digit instrument numbers which, by their numerical order, indicate the order in 
which the lots were first transferred from Jacques Albert Noel or Lakeside Living Limited to 
various purchasers. Since instrument numbers under Registry System are allotted 
chronologically, the smaller numbers indicate registration dates which are earlier than the 
larger numbers.  All of those instrument numbers shown on Plan 27R 1943 are lower than 
instrument no. 78641 - the Silvery Lane Agreement, indicating they were registered before 
the Silvery Lane Agreement was registered.   The inescapable conclusion: All lots on Silvery 
Lane were sold to purchasers before the Silvery Lane Agreement was signed and registered. 
Consequently, in the summer of 1980, Lakeside Living Limited had no authority to bind lot 
owners to the maintenance requirements set out in the Silvery Lane Agreement without the 
approval of each of the lot owners. In the absence of evidence of such approval, the Silvery 
Lane Agreement is of no validity or legal consequence. 
 
The Township is basing its argument that lot owners are “responsible for maintenance”  on 
the wording of 3 of 9 subdivision agreements and the discredited Silvery Lane Agreement. 
There is no principle of law by which the Township is authorized or permitted to impose the 
responsibility to maintain roads on all lot owners in all subdivisions having PURs when 5 
subdivision agreements (for Plans 1, 2, 4, 9 and 4259) have not been seen and, therefore, 
their respective terms are unknown, and a sixth (Plan 29) indicates that no such responsibility 
has been imposed on lot owners in that subdivision. And, as already noted, the Silvery Lane 
agreement is totally inconsequential because it was registered only after all lots on Silvery 
Lane had been sold.  
 

2 Restrictions or burdens which are not registered on title do not bind a purchaser unless it can 
be demonstrated that the purchaser was aware of the restrictions or burdens before 
completing the purchase. [Land Titles Act R.S.O. 1990  Chap. L.5 Section 72(1)]  
TVT has provided no evidence to show that: 
(a) the current registered title to any of the lots on PURS is subject to a duty or responsibility 

to maintain roads, or 
(b) any purchaser of a lot on a PUR was aware of unregistered restrictions or burdens before 

completing the purchase. 
In the absence of such evidence, the Township has failed to prove its case. 

 
3 It defies logic that all members of the public may use PURs, may travel on them all day long if 

they wish, but only those who own lots on PURS and have signed RAAs are responsible to 
indemnify the Township for any loss it may incur for accidents that occur on the PURs 
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whether or not they are absentee owners who use their respective properties only a few 
weeks per year.  
 

4 Finally, and most importantly, a promise or obligation to do something (e.g. maintain roads) 
is referred to in real estate law in Ontario as a “positive covenant”. A promise not to do 
something (e.g. not to build a privy with 50 feet of my property line) is referred to as a 
“negative covenant”. It is well settled law in Ontario that: 
(a) negative covenants which are registered on title attach to the land and are binding on 

subsequent purchasers; whereas 
(b) positive covenants do not bind subsequent purchasers even if such covenants are 

registered on title. 
In Heritage Capital Corp. v. Equitable Trust Co., 2016 SCC 19 (CanLII);  [2016] 1 SCR 306 
the Supreme Court of Canada held that positive covenants do not run with the land to bind 
future owners, on the principle that, at common law, one cannot be made liable on a 
contract unless he or she was a party to it.    
https://www.canlii.org/en/ca/scc/doc/2016/2016scc19/2016scc19.html 
In 2017, the Ontario Court of Appeal in Black v. Owen 2017 ONCA 397 confirmed that the 
rule against positive covenants running with title continues to be good law. 

 
The Township has not provided any evidence that any of the current lot owners on PURs 
have, by contract, agreed to accept responsibility for maintaining PURs. Approximately 10 lots 
owners have signed RAAs since April 2009, but, as far as I am aware, none those RAAs require 
lot owners to maintain PURs or bring them up to a municipal standard. 
  
All of the stated “responsibilities” to maintain roads are positive covenants. According to the 
Supreme Court of Canada and the Ontario Court of Appeal those “responsibilities” do not run 
with the land or bind future owners. Consequently, the statement that “is both inaccurate 
and unsupportable. No private individual or organization is responsible for maintenance. 
 

Conclusion 
If owners of lots on PURs are not responsible to the Township to maintain iPURs, (as indicated by 
the reasons set out above), then there is no rationale for subjecting them to the liability which has 
been imposed on municipalities by the Municipal Act.  In short, there is no rationale for requiring 
indemnities and liability insurance coverage in RAAs for the benefit of the Township. 

 

Thank you for time and attention. 
Gordon L. Hill 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc19/2016scc19.html
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Portion of Minutes of Council meeting held on November 19, 2019 
Relating to resolution #C-2019-11-18 
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