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By Gordon L. Hill
Amendment to zoning By-law

Thank you Mr. Chairman and a warm welcome to all Councillors, Members of staff and the many
member of the public who are here to witness municipal government in action. It will be most
interesting to see if “in action” is one word or two.

| would like to start with two short, but poignant, quotes:

On page 26 of his 2019 book, “A Republic, If You Can Keep It”, Neil Gorsuch, a Justice of the
Supreme Court of the United States opines:

“The United States is a nation established on the idea that government exists to serve the
people, not the other way around.”

That would seem to be a sound concept for Canadian federal, provincial and municipal
governments as well.

Edward Paul Abbey, an American author, essayist, and environmental activist of the late 20"
century is reputed to have authored the quote:

“A patriot must always be ready to defend his country against his government.”

There are many patriots here tonight.

Let us begin in earnest. What is a “private unassumed road”, often referred to a “PUR”?

The Township’s website defines it as “a road owned by the Township and maintained by a private
individual, organization, or company rather than by the Township. Since the roads are owned by
the Township, the general public is allowed to travel on them. However, because they have not
been assumed by the Township for maintenance purposes the private individual or organization
is responsible for maintenance.”
https://www.tayvalleytwp.ca/en/living-here/roads.aspx#Private-Unassumed-Roads

The last sentence of this definition is crucial to the reason we are here this evening. | am here to
explain why that last sentence is inaccurate.

The amending by-law not only changes S. 3.4 of the Township’s Zoning By-Law (“the Zoning By-
law”), but also, in section 2 of the Zoning by-law, it changes the definition of “Improved Street”
(which itself is a sub-definition of “Street”). The definition of “Improved Street” includes a
reference in the 3™ bullet point to “Road Access Agreement”. Since the Road Access Agreement is
mentioned in the amending by-law, its effect on Township residents is a relevant and proper
subject for discussion at tonight’s meeting.


https://en.wikipedia.org/wiki/Americans
https://en.wikipedia.org/wiki/Author
https://en.wikipedia.org/wiki/Essayist
https://en.wikipedia.org/wiki/Anarchist
https://www.tayvalleytwp.ca/en/living-here/roads.aspx#Private-Unassumed-Roads

The Township’s Road Access Agreement (“RAA”) lies at the very heart of the public’s objection to
the amending by-law. We know that the RAA has little to do with road maintenance or repair,
because the RAA does not require owners of lots on PURs to maintain them. It is, in my view and
that of many members of the public here tonight, that the main purpose of the RAA is to transfer
any and all liability that the Township may incur as a result of an accident on a PUR from the
Township to lot owners on such roads by means of the indemnity and insurance requirements in
the RAA.

It quite clear that the Township has exposure to lability for accidents on PURs.

Section 44(1) of the Municipal Act requires the Township to keep such roads “in a state of repair
that is reasonable in the circumstances”.

Section 44(2) states: “A municipality that defaults in complying with subsection (1) is, subject to
the Negligence Act, liable for all damages any person sustains because of the default”.

The Township’s position, as | understand it, is this.

Owners of lots on PURs are currently “responsible to the Township for road maintenance”. A
number of subdivision agreements say as much. For that reason, there is no need to impose road
maintenance obligations in the RAA. Furthermore, since owners of lots on PURs are currently
responsible to the Township for road maintenance, they are currently liable to the Township for
breach of that responsibility should the Township incur any loss or damage as a result of accidents
on a PUR, assuming that the condition of the PUR in issue is the cause, or a cause of the accident.
Consequently, liability is not being transferred from the Township to those who sign RAAs. That
liability currently exists.

| hope | have understood the Townships” argument correctly, | shall now set out four reasons why
the Township’s argument is incorrect. The last of the four reasons is the most important. Those
four reasons include:

1 The Township is aware of 9 subdivisions with PURs (Plans 1, 2, 4, 6, 9, 21, 29, 30, and 4259).
The Township also states that Silvery Lane, which is not within a registered plan of
subdivision, is owned by the Township and confirms that the Township does not maintain it.
Regrettably, the Township has provided no evidence that it owns Silvery Lane or how it came
to own it. But let’s overlook that omission for now and assume that Silver Lane is a PUR.
The Township’s website provides copies of only 4 subdivision agreements for the 9
subdivisions mentioned above. Those 4 subdivision agreements relate to plans 6, 21, 29 and
30). The Township’s website also provides a copy of a road maintenance Agreement (not a
subdivision agreement) relating to Silvery Lane (“the Silvery Lane Agreement”). It is dated
June 9, 1980 and was registered on title on July 10, 1980 as No 78641.

One of the 4 subdivision agreements (Plan 29-Maberly Pines) does NOT impose a
responsibility on lot owners to maintain PURs. That responsibility lies solely with the


https://www.canlii.org/en/on/laws/stat/rso-1990-c-n1/latest/rso-1990-c-n1.html

developer. The other three subdivision agreements purport to impose such responsibility on
lot owners, as does the Silvery Lane Agreement.

Silvery Lane is shown on Plan 27R1943 (copy attached) which was “deposited”, under the
Registry Act on June 26, 1980. It is not a registered plan of subdivision, but it contains a
graphic or pictorial display of Silvery Lane. All of the individual lots depicted on Plan 27R1943
contain 5 digit instrument numbers which, by their numerical order, indicate the order in
which the lots were first transferred from Jacques Albert Noel or Lakeside Living Limited to
various purchasers. Since instrument numbers under Registry System are allotted
chronologically, the smaller numbers indicate registration dates which are earlier than the
larger numbers. All of those instrument numbers shown on Plan 27R 1943 are lower than
instrument no. 78641 - the Silvery Lane Agreement, indicating they were registered before
the Silvery Lane Agreement was registered. The inescapable conclusion: All lots on Silvery
Lane were sold to purchasers before the Silvery Lane Agreement was signed and registered.
Consequently, in the summer of 1980, Lakeside Living Limited had no authority to bind lot
owners to the maintenance requirements set out in the Silvery Lane Agreement without the
approval of each of the lot owners. In the absence of evidence of such approval, the Silvery
Lane Agreement is of no validity or legal consequence.

The Township is basing its argument that lot owners are “responsible for maintenance” on
the wording of 3 of 9 subdivision agreements and the discredited Silvery Lane Agreement.
There is no principle of law by which the Township is authorized or permitted to impose the
responsibility to maintain roads on all lot owners in all subdivisions having PURs when 5
subdivision agreements (for Plans 1, 2, 4, 9 and 4259) have not been seen and, therefore,
their respective terms are unknown, and a sixth (Plan 29) indicates that no such responsibility
has been imposed on lot owners in that subdivision. And, as already noted, the Silvery Lane
agreement is totally inconsequential because it was registered only after all lots on Silvery
Lane had been sold.

Restrictions or burdens which are not registered on title do not bind a purchaser unless it can

be demonstrated that the purchaser was aware of the restrictions or burdens before

completing the purchase. [Land Titles Act R.S.0. 1990 Chap. L.5 Section 72(1)]

TVT has provided no evidence to show that:

(a) the current registered title to any of the lots on PURS is subject to a duty or responsibility
to maintain roads, or

(b) any purchaser of a lot on a PUR was aware of unregistered restrictions or burdens before
completing the purchase.

In the absence of such evidence, the Township has failed to prove its case.

It defies logic that all members of the public may use PURs, may travel on them all day long if
they wish, but only those who own lots on PURS and have signed RAAs are responsible to
indemnify the Township for any loss it may incur for accidents that occur on the PURs



whether or not they are absentee owners who use their respective properties only a few
weeks per year.

4  Finally, and most importantly, a promise or obligation to do something (e.g. maintain roads)
is referred to in real estate law in Ontario as a “positive covenant”. A promise not to do
something (e.g. not to build a privy with 50 feet of my property line) is referred to as a
“negative covenant”. It is well settled law in Ontario that:

(a) negative covenants which are registered on title attach to the land and are binding on
subsequent purchasers; whereas

(b) positive covenants do not bind subsequent purchasers even if such covenants are
registered on title.

In Heritage Capital Corp. v. Equitable Trust Co., 2016 SCC 19 (CanLIl); [2016] 1 SCR 306

the Supreme Court of Canada held that positive covenants do not run with the land to bind

future owners, on the principle that, at common law, one cannot be made liable on a

contract unless he or she was a party to it.

https://www.canlii.org/en/ca/scc/doc/2016/2016scc19/2016scc19.html

In 2017, the Ontario Court of Appeal in Black v. Owen 2017 ONCA 397 confirmed that the

rule against positive covenants running with title continues to be good law.

The Township has not provided any evidence that any of the current lot owners on PURs
have, by contract, agreed to accept responsibility for maintaining PURs. Approximately 10 lots
owners have signed RAAs since April 2009, but, as far as | am aware, none those RAAs require
lot owners to maintain PURs or bring them up to a municipal standard.

All of the stated “responsibilities” to maintain roads are positive covenants. According to the
Supreme Court of Canada and the Ontario Court of Appeal those “responsibilities” do not run
with the land or bind future owners. Consequently, the statement that “is both inaccurate
and unsupportable. No private individual or organization is responsible for maintenance.

Conclusion

If owners of lots on PURs are not responsible to the Township to maintain iPURs, (as indicated by
the reasons set out above), then there is no rationale for subjecting them to the liability which has
been imposed on municipalities by the Municipal Act. In short, there is no rationale for requiring
indemnities and liability insurance coverage in RAAs for the benefit of the Township.

Thank you for time and attention.
Gordon L. Hill
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